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The legal effect of this Section of Massachusetts law, relating to the discontinuance or abandonment of
municipal ways, has never been established in case law, but its meaning is settled by the long practice of
municipal authorities, land professionals, and landowners. Section 32A existed in one form from 1924
to 1983, was then struck and replaced by a wholly new law with different text and legal effect in 1983,
thence continuing to the current time. The current version of the law has a generally understood
meaning, but the 1924 version includes some ambiguities which might allow multiple interpretations.
Although the common understanding of the 1924 law is established by the common practice in its
application over the 59 years of its existence, there have been some recent attempts to re-interpret the
law. The value of roads and road easements has greatly increased over time, and interpretations of the
law that might create or establish rights in an old road are of great interest.
This document first provides background of the legislative history of the law, then describes historical
application of the 1924 law, and finally describes related case law.

Part 1: Legislative History of Section 32A

The legislative history of Section 32A is reviewed with a specific focus on the question of the resulting
status of the way after adjudication, specifically under the 1924 version of the law. The 1924 law in
question was enacted as Section 289 of the Acts of 1924 and is as follows:

One interpretation of 32A (1924) is that the adjudication discontinues the road, according to the
common meaning of that term, and the road reverts to private land of the fee owners, relieved of any
public easement. This is in fact the way all known such roads have been treated in Massachusetts.
An alternative interpretation of 32A (1924), is that adjudication discontinues maintenance of the road,
and the road changes to a private way with public access. No known roads discontinued under the
statute have been treated in this way in Massachusetts.

The text of the law as enacted
The 1924 law clearly uses the word discontinuance without further qualification. Records show that the
County orders and the Town records related to roads so-adjudicated use the term “discontinued”
without qualification or differentiation from roads discontinued by other means.
The term “discontinued,” although not specifically defined in any legislative glossary or law, is a wellestablished term of art meaning the elimination of any public easement:
“The phrase “discontinue a Town road” is often used in two different ways. The most commonly
understood meaning is to make the road no longer public: thereby ceasing maintenance and
eliminating the public right of passage. The other meaning is simply to cease responsibility for
maintenance. The second use of the word is not correct. Discontinuing a road means that it is
no longer a public road.” (Discontinuing Town and County Roads; Lynn Rubenstein, 1990)
The 1924 law also clearly says that the way shall be a private way. There is no stated reservation of
public rights on this private way.
Further clarifying is the requirement that “sufficient notice to warn the public against entering thereon
is posted where such way enters upon or unites with an existing public way.” Such a requirement
clearly warns the public not to enter, which is consistent with the way becoming private land. Such a
statement is inconsistent with the way becoming a private way with public access, since warning the
public not to enter is incompatible with the way having public access by right.

The legislative background of Sect 32A (1924)
Examination of the legislative history of the law can further clarify the intent of the law. The petition for
the law originated with a Mr Judd of Southampton, that read:

A review of the actual law 32A (1924) enacted (from prior page) shows that it was quite different from
Mr Judd’s proposed law above. The final law was closer to the separate proposal originating in the
Senate:

Mr Judd’s proposed law would have removed public responsibility for maintenance of a way but
reserved public rights on the way. If the legislature had intended to reserve public rights through this
action, they could have adopted Mr Judd’s proposal, which clearly had this language. However, the
legislature deliberately did not include this language, and even chose a different chapter for the new
law, moving it from the proposed chapter on maintenance to the chapter on laying out and

discontinuing ways. The final version was more consistent with the Senate version, which
unambiguously was titled “An act to provide for the discontinuances of certain ways in cities and towns”
Further, the fact that the final title of the title of law is reflects the difference from Mr Judd’s proposal.
It cannot be held that the legislature intended to enact Mr Judd’s proposed law, but failed to be clear in
the enacted language about the intended effect of the law. The cannons of statutory interpretation
require the assumption that legislative removal of language is intentional.
The following table summarizes the deliberate changes made as the bill became enacted:

Location in
the Law

Title
Adjudication

Adjudication
by
Posting

Mr Judd’s Proposal
(House)
Chapter 84- Repair of ways
and bridges

An Act providing for the
establishing of Limited Public
Ways in Cities and Towns
Way shall thereafter be a
limited public way…not
chargeable on a town or
county as a highway
The town for town ways, and
the county commissioners for
town or county ways
Posted as a limited public way

Mr Hodgkins Proposal
(Senate)
Chapter 82 – The laying out,
alteration, relocation, and
discontinuance of public
ways, and specific repairs
thereon
An Act to provide for the
discontinuance of certain
ways in cities and towns
Thereafter such way shall be
held to be a private way
Selectmen for town ways,
selectmen with consent of
county commissioners for
highways
Signs to the effect that such a
way has become a private
way

Enacted Law
Chapter 82 – The laying out,
alteration, relocation, and
discontinuance of public ways,
and specific repairs thereon
An Act relative to the
discontinuance of certain
ways as public ways
Way shall thereafter be a
private way
County commissioners

Notice to warn the public
against entering thereon be
posted

The legislative history shows a deliberate intent to change the effect of the law from Mr Judd’s proposal,
changes that cannot be considered accidental or unintentional.
The legislative history informs us that the legislature considered language that would have retained a
public easement on the way but rejected it. The history also shows us that the legislature considered a
title that would have made it clear that the way remained public but instead unambiguously used the
well-established word “discontinuance” to define the adjudication. The legislature clarified the required
posting to require “Notice to warn the public against entering thereon,” which clearly states that the
public is not to enter.

This phrase “warn the public against….” Has a clear meaning. Consider Florida Statute Chapter 479
paragraph 479.16.15 regarding signs that do not constitute regulated advertising

It is not possible to interpret this phrase to mean that the public is authorized to engage in such
activities.

The new Section 32A of 1983
In 1983, section 32A was struck and replaced in its entirety. The new law was substantially different
from 32A (1924). The new law began with a petition by Mr Minahan of Wakefield, as follows:

The proposed law was to be a new section inserted after section 21. As proposed, the law would have
been in addition to, not replacing, Section 32A. The legislative packet does not contain any informative
discussion on the purpose for this change, although there are comment letters to the legislature
suggesting a desire to remove the county commissioners from the process.
The proposal was later adapted and introduced as house bill 6019 in April of 1983. The bill now
proposes to strike Section 32A and replace it with the new law.

After committee work, the final bill was passed:

Note further that this bill does not amend 32A, it amends the Chapter by striking and replacing the
previous section with the new section. There is not a single sentence in this new law in common with
the prior version. The new law must substantially change the legal effect of Section 32A, as it does not
discontinue the road or make it a private way, and in fact includes no reference to the terms
“discontinuance” or “private way”.
The plain language of this statute retains the way as a public way, but removes the Town’s obligation to
maintain it. The board or officers of a city or town must hold a hearing and find that the way is
abandoned and unused for ordinary travel. The municipality must post the way to warn the public
against entering.

The following table summarizes the changes in 32A that were legislated in 1983

Adjudication

Section 32A (1924)
Chapter 82 – layout and discontinuance
An Act relative to the discontinuance of
certain ways as public ways
Discontinuance of Certain Ways as
Public Ways
Way shall thereafter be a private way

Adjudication by

County commissioners

Posting

Notice to warn the public against
entering thereon be posted

Location in the Law
Title of the legislation
Title of the law

Section 32A (1983)
Chapter 82 – layout and discontinuance
An Act further regulating the procedures
for abandoning certain municipal ways
Abandonment of municipal ways
Town shall no longer be bound to keep
such town way or public way in repair
Selectmen or Road Commissioners of a
town
Notice to warn the public against entering
thereon be posted

The Amendments to Section 32A of 2006
In 2006 there were amendments made to 32A (1983). The first change was that language was added to
allow the county commissioners to abandon maintenance of county ways. The 1983 version of 32A did
not include that provision, and the 2006 change added that language.
The bill originated in the Senate, by Mr Rosenberg, S-1205, 2005-2006. This original bill retained the
“public shall be warned against entering thereon” language of the 1983 law. However, the house
introduced an amended bill H-5315, 2005-2006, which changed the language to read “warn the public
that the way is no longer maintained”, and this version was accepted by the Senate and passed. The
legislative packet provides no informative discussion regarding this change or the reason for it.
In the same act of 2006, the legislature also edited chapter 82 sections 1,2,3,4,5,7,12, and 13, in each
case substituting “discontinued or maintenance discontinued” for “discontinued”. In this way the
legislature was updating the laws to acknowledge a new category of ways “maintenance discontinued”,
which is distinct from “discontinued.”
The original bill also introduced definitions for key terms including “discontinuance” and “private way”,
to be added to Chapter 82 Section 40. However, these definitions were removed in the House version
and not enacted.

Section 32A (2006) is the current version of the law, and is as follows:

The following table summarizes the changes in 32A that were legislated in 2006, in comparison with the
original 1924 version.

Adjudication

Section 32A (1924)
Chapter 82 – layout and discontinuance
An Act relative to the discontinuance of
certain ways as public ways
Discontinuance of Certain Ways as
Public Ways
Way shall thereafter be a private way

Adjudication by

County commissioners

Posting

Notice to warn the public against
entering thereon be posted

Location in the Law
Title of the legislation
Title of the law

Section 32A (2006)
Chapter 82 – layout and discontinuance
An Act further regulating the procedures
for abandoning certain municipal ways
Abandonment of municipal ways
Town shall no longer be bound to keep
such town way or public way in repair
Selectmen or Road Commissioners of a
town if a Town way; County
Commissioners if a County Highway
Notice to warn the public that the way is
no longer maintained

Related legislative actions
During four legislative sessions, it was proposed to re-name the later version of Section 32A. In 1988,
1990, 1991, and 2006, there were bills introduced proposing to re-name the Section to “Discontinuance
of Maintenance”. There are no records in the legislative packets providing information on the reason
for this change. However, in each case the legislature deliberately chose not to make the proposed
change.

Part 2: Application of the Law

This section will focus on the application of the original 1924 version of Section 32A. The 1924 law was
applied by the County Commissioners and there are some organized repositories for such records. The
later 1983 law was administered by a “ board or officers of a city or town” which records are kept by
towns without any organized index or record trail. A review of the records of a few Towns in Middlesex
County failed to locate a single example of a way discontinued under Section 32A after 1983. However,
records of the various County Commissioners are kept in numbered dockets with annual summaries, so
it is possible to exhaustively examine every docket of a County to identify all roads discontinued under
the earlier Section 32A (1924).
The process of exhaustive search of County Records for discontinuance under Section 32A (1924) has
been completed for two Massachusetts Counties where the records have been found: Middlesex
County (26 roads), and Hampshire County (19 roads). The records for Middlesex County are kept at the
State Archives 1 and the records for Hampshire County are kept at the University of Massachusetts in
Amherst.
Once all of the roads discontinued under Section 32A by a county have been found, the physical
locations of those roads can be established by review of old maps and plans. In almost every case,
roads discontinued under Section 32A (1924) are not depicted on modern maps, and can only be
established on historic maps and plans.
When the location of a discontinued road is established on maps, a review of parcel plans and deeds
establishes how the discontinued ways are legally treated by modern property owners. In most cases,
roads discontinued under Section 32A (1924) have actually be eliminated in modern deeds and plans.
Finally, the sites of the discontinued roads a visited, and the current status of the way is determined and
photographed. Many of the discontinued roads have been obliterated by overgrowth, or by new
construction on the old road. Some of the old roads are used as private or shared private driveways.
Some of the old roads are blocked by gates and fences. And some are posted “no trespassing”.
After the records regarding a discontinued road are assembled, they are reviewed to see if the reason
for discontinuance can be determined. The most common reason for discontinuance under Section 32A
(1924) is a “clean-up” project by the Town to identify and formally discontinue ancient public ways that
are no longer in use. A second reason is that there is an activity proposed for the land which interferes
with the road, such as a dam or water project. A third reason is that the landowners along the way
The State Archives also contain some records from Berkshire, Essex, Hampden, and Worcester counties. The
locations of the records of all 14 counties have not been determined.

1

petition for the closure of the road to exclude the public. There is not a single instance documenting the
reason for discontinuance being to eliminate the maintenance burden on the Town.
An example of the understanding of the application of Section 32A (1924) is provided in the records of
the Town of Concord, in which the famed attorney Samuel Hoar, founder of Goodwin, Proctor, and
Hoar, provided the following opinion regarding the law:
“The suggested proceeding would definitely determine that the road was a private way and
would have the effect of abandoning any rights that the Town has over the way…” (Letter from
Goodwin, Proctor, and Hoar to the Concord Road Commissioners dated April 18, 1929)
The law provides Section 21 as another way for a municipality to discontinue roads. There is no
documentation for any of the known discontinued roads discussing whether to choose Section 21 or
Section 32A. What is clear from the law is that Section 21 requires action at the main Town Meeting
including the necessary preparation, so it can only occur once per year, while Section 32A can be
accomplished within weeks with a small public hearing followed by a frequently scheduled meeting of
the County Commissioners. Section 32A (1924) was a faster and easier process. A review of all
discontinuance actions in Concord, Mass. found that after the Town first used Section 32A in 1929, it
then used that method exclusively for all discontinuances during the law’s existence until 1983. This
suggests that the Section 32A process was found to be more convenient than using the Town Meeting.
Of all of the roads discontinued under Section 32A (1924), only three have rights of public access:
“Gordon Road” in Shirley, as a woodland walking trail leading into Town-owned conservation land;
“Billings Cutoff” in Acton, as a sidewalk path on land owned by the Town near the Town cemetery; and a
portion of “Revolutionary Road” in Action, as a woodland walking trail on land belonging to the Town of
Acton. The public has rights to walk on land belonging to the Town unless otherwise regulated.
The records show that municipalities, land professionals, and landowners have all understood that the
application of Section 32A (1924) reverted a road to a wholly private way. Such roads have been
removed from maps and plans, obliterated by overgrowth, built over, blocked with gates and fences,
used as private driveways, and/or posted “no trespassing.” No such roads retain any public easement
and are only public if they are on Town-owned land.
Any re-interpretation of the obsolete law proposing that such discontinued roads retain public
easements would create latent easements on owners’ land throughout the Commonwealth. Records of
such newly discovered easements would not on title records and would not be found within the 50 year
period used by conveyance attorneys to establish and ensure titles, and would create hundreds-possibly thousands, of title defects around Massachusetts. There is no practical way to implement such
easements today as many go through private developed lots and even through homes. In Stow a
discontinued easement passes directly through an office building.
A complete report of every road discontinued under Section 32A (1924) in Middlesex County is located
here. A complete report of every road discontinued under Section 32A (1924) in Hampshire County is
located here.

Part 3: Case Law Related to Section 32A

There are no known case decisions holding on the effect of either the 1924 or the 1983 version of
Section 32A. There are some cases in which it was an issue or where it is mentioned in case dicta.
In United States v. 125.07 Acres of Land, 707 F.2d 11 (1st Cir. 1983), there is dicta regarding the effect of
the Section 32A (1924). Justice Breyer opined on the methods of discontinuance: “In light of this failure
of proof, we need not decide whether the district court correctly found that the road had been
"discontinued" under Holt, supra, which permits a court to infer from lengthy disuse that a road has
been discontinued by the appropriate public authority, and the record lost. Holt v. Sargent, 81 Mass. (15
Gray) at 101. See Mass.Gen.Laws ch. 82, Secs. 21 & 32A MA…” United States v. 125.07 Acres of Land,
707 F.2d 11 (1st Cir. 1983). The 1st Circuit clearly cites section 32A as one of the methods to discontinue
a way.
In Stone v. Garcia, WL 14418 (unpub) (2006), the court considered the status of a way discontinued
under Section 32A (1924). The plaintiff, and abutter along the way, sought a declaration of a right to use
the way, and the defendant sought to exclude use of the way on his land. The court issued a temporary
injunction requiring the defendant to hold the way open, but only to the plaintiff, and not to the public,
while the case was pending. The injunctive action suggested the court did not view any potential rights
on the way to be public rights. The dicta of this case erroneously sites Nylander v Potter as a reference
for interpreting Section 32A but Nylander refers to the later 1983 version of the Section 32A (see
below). The court ultimately found for the defendant on the basis that the way was never laid out and
accepted as a public way, so the issue of Section 32A (1924) was not reached.
In Concord v. Adam B. Ames and Barton Properties, Inc. Misc. Case No. 223621 (1996), the court
considered the status of a way discontinued under Section 32A (1924). The defendant sought a permit
to build on a “way in existence prior to the subdivision control act” and the plaintiff, the Town, argued
the way insufficient. The court found it was an agreed fact that the way was discontinued as a result of
discontinuance under Section 32A (1924).
“…Powder Mill Road was discontinued as a public way by the Middlesex County Commissioners,
acting under the provisions of G.L. c. 82, § 32A.”
Neither side claimed any public rights in the way. The court ultimately found for the defendant on the
basis that the way was in existence prior to the subdivision control act and of suitable width and grade.
In Nylander v. Potter, 423 Mass. 158 (1996), the court considered the status of a way discontinued by
the Town under Section 21. The plaintiff sought to prevent the defendant from using a portion of the
way on the plaintiff’s property. The court found for the plaintiff on the basis that discontinuance
terminated any rights in the way. However, the court issued dicta in which it commented on the effect
of Section 32A (footnote 7):
“A legal discontinuance, by a town vote, of a road as a public way is to be distinguished from a
discontinuance of maintenance under GL c 82 s. 32A (1994 ed). A discontinuance of
maintenance under GL c 82, s 32A, merely relieves a municipality of liability for care and
maintenance of the road. It unlike a formal discontinuance by a town vote, does not extinguish
the right of the public, and abutting landowners, to travel over the road… Thus, a discontinuance
of maintenance under s. 32A would create a “public access” private way”

This note is specific that the version of Section 32A is the 1994 version, which is the 1983 version and
not the 1924 version. Therefore, this commentary only applies to the current version of Section 32A.
In Coombs v. Deerfield, 26 Mass. App. Ct. 379 (1988), the court considered the status of a way
discontinued under Section 32A (1924). The plaintiff sought to develop on a way which the defendant,
the Town, had apparently discontinued the way to preempt development. The court held that the Town
did not have the authority to discontinue the way under Section 32A (1924) as the road was a County
way and not a Town way. The issue of the effect of Section 32A was not reached in the holding.
However, the court issued dicta in which it commented on the effect of Section 32A.
Of these cases, the Coombs case is the only one with any specific discussion on the interpretation of
Section 32A (1924). Although neither side briefed the court on this issue, the court opined that a
“natural reading” of the law led to an interpretation:
“Prior to the 1983 amendment, G. L. c. 82, Section 32A, authorized county commissioners,
"[u]pon petition in writing of the board or officers of a town having charge of a public way. . . ,
whenever common convenience and necessity no longer require such way to be maintained in a
condition reasonably safe and convenient for travel, [to] adjudicate that said way shall
thereafter be a private way and that the town shall no longer be bound to keep the same in
repair . . . ." [Note 3]
By a natural reading of the pre-1983 statute, therefore, the selectmen or road commissioners of
a town, charged by the law with the day-to-day upkeep of town ways and county highways (but
not State highways -- see G. L. c. 81, Sections 13, 15, 18), could petition the county
commissioners for reduction in the status of either type of way from public to private, thus
eliminating the expense of the town's burden of maintenance, while leaving unimpaired the
public's right of access over the road. As to the status of "statutory private ways" generally, see
United States v. 125.07 Acres of Land, More or Less, 707 F.2d 11, 14 (1st Cir. 1983), and cases
and statutes cited.”
Note 3: “This version of the statute was inserted by St. 1924, c. 289, and remained unamended
until 1983. Provisions not reproduced in the text (1) required the town to post notices to warn
the public of the status of the way at points where it joined to public ways and (2) specified that
it applied only to towns, not to cities.”
This dicta is unrelated to the holding. The text contains inaccurate citations demonstrating fatal defects
in the dicta.
In support of the dicta, Coombs describes the posting requirement as “required the town to post notices
to warn the public of the status of the way at points where it joined to public ways.” This is NOT the
posting requirement of the Act, which requires the way be posted “to warn the public against entering
thereon.” The mistaken citation of the posting requirement has a completely different meaning than
the actual Act - which directly gives rise to a mistaken interpretation of the Act.
In support of the dicta, Coombs includes an interpretation of the term “private way”:
"Public way," standing by itself, has a broad connotation; "town way or public way" is enigmatic,
because all town ways, even those denominated "private," are public in the sense that the public

has an unlimited right of access. Denham v. County Commissioners of Bristol, 108 Mass. 202 ,
204-205 (1871).”
This statement asserts that all private ways have a public “right of access.” Applying this definition, the
application of Section 32A (1924) would clearly result in a way with public access, but this citation is also
mistaken. The citation refers only to those ways taken and laid out by public authority, and fails to
recognize that
“There can be private ways, which are defined ways for travel, not laid out by public authority or
dedicated to public use, that are wholly the subject of private ownership, which are open to
public use by license or permission. Such use may be terminated at any time by the owner.
(Opinion of the Justices 313 Mass 779 (1943))”
The incorrect definition of “private way” used in the Coombs dicta forces the conclusion that any way
that is a “private way” has public access, a position clearly contradicted by case law. Coombs contains
two major errors in laying the basis for the dicta, both of which logically require that ways discontinued
under the Act retain public access. The dicta conclusion of Coombs, following directly from erroneous
citations, must be rejected.
In the ongoing (2021) Land Court case Town of Concord v Rasmussen, Harvard University, et al, the
court is considering the status of a way discontinued under Section 32A (1924). The plaintiff claims the
way, which is today a walking trail through privately owned land, is a road with a public right of access.
The defendants claim the way was never a public way and is discontinued and wholly private. The
plaintiff acknowledges that the trail is privately owned, never claimed access to this way in the past, and
does not claim public access for any of the four other roads within the Town discontinued under the
Statute. The plaintiff relies on the dicta from Coombs to assert 32A discontinuance did not extinguish
public rights to the trail. This case is complicated by the fact that the Town is not able to produce
documentation that the trail was ever established as a public way, despite finding such documentation
for all contemporaneous roads in the area.

Conclusion

The original 1924 version of Section 32A was applied throughout the Commonwealth during its 59-year
existence from 1924 to 1983. This law discontinued roads and closed them to the public. The known
records of specific discontinuances indicate that the law was used to discontinue roads. The treatment
of such discontinued roads by the Towns, by land professionals, and by the owners demonstrate that
such roads became wholly private, being removed from maps and plans, obliterated by overgrowth,
built over, blocked with gates and fences, used as private driveways, and/or posted “no trespassing.”
In 1983 the legislature struck and replaced Section 32A with a different law. The current law does not
discontinue a road, does not make it a private way, and does not post it against public entry. While
there is no record of interpretation of the current version by the courts, it is clear that this version
retains a public way but eliminates the municipality’s obligation to maintain it. Liability for and
maintenance of such roads remains an open issue.

